
bÌ(�ÂÌ,�îbÌ(�ÂÌ,�îbÌ(�ÂÌ,�îbÌ(�ÂÌ,�î1wh\Þ1wh\Þ1wh\Þ1wh\Þ	ABC	ABC	ABC	ABC ����
((((8]9�:aaW]a�^d�\]kZaZ^da�^h�ic´�^h�;^dg_c[ga�<d`]_�g=]�>c±cd]a]�;ZkZY�;^`]8]9�:aaW]a�^d�\]kZaZ^da�^h�ic´�^h�;^dg_c[ga�<d`]_�g=]�>c±cd]a]�;ZkZY�;^`]8]9�:aaW]a�^d�\]kZaZ^da�^h�ic´�^h�;^dg_c[ga�<d`]_�g=]�>c±cd]a]�;ZkZY�;^`]8]9�:aaW]a�^d�\]kZaZ^da�^h�ic´�^h�;^dg_c[ga�<d`]_�g=]�>c±cd]a]�;ZkZY�;^`],,,,����

����

��� ��È� � 	
� �� � �ö� 
�(������,� �
@â� ��(������,� � �� ��� � �â� �Ã �
��� � (23!í����,� � ö@� òÃó� � �
ö{� "� � #$�%(23!í����, �

�
�
8888ÅÅÅÅ���� bÌ�î1ÑGbÌ�î1ÑGbÌ�î1ÑGbÌ�î1ÑG����
�
� )* 	�'Ø� 	=�	bÌ(�Â[�,1�
îÌÆ4!�;*í".+���	�îÌ4Ï

È�T7(´e� ����Ðå� ��=>� 	5,$
Z^�9)* �	'(	�	�',&���1ÔÔ
;<=$�
;9.q1HkZ�îZ1~$�
)* 	� '�	Ì'Ö;�î	V!7Z[4

�Ê�T7M	.v®ÞM"CYc�T719.

�´^bÌ1'Ô~� ���'Í4Ñ�#=�	.

ê£!�4.�DK-»".�1P1Kß».

äå»¤DfZq.+�DÑ�4� ��»"

71;.>T�1cu�9~=8MM.�81

��� 'Í1�	��	ÔÄ"7�R1Dà�{

®\�ã]»".!bÃö	�~I�#BbÌ

	#=8M1�A;<=$�
� >"C.Ì'Ö;Z[1?�	_ò�T7À

N9 ����Ív.����~�ë�T7���

	H=Ö°9+'�Ív=±�	ñJ.¸¹º

»¼I¾�Ý¤�î�Z�T7$>1jP.i

ËO	�îh¬	�I¦�T7ÀN9Ã 	��M
ZI.>T4²Æ>1���îÌ1K�MZ�

CB=$�
>1��9.�Ø�1¥Þ~�..í"7D

àÌ��{®\ZquB1ZB^{Omsm�

ã]»#=¤1;<I(àv�.ô}�Â1O

#.åìæË�01
Nî½����þ1ê¸

B,.>T	H�C��4Á�	�����T=

�!;9ZB$�4.8T�4ã]»�T=8

MLÒ.��	ÃÔ1¿�¸¼Ý�½v=¤1

MBv=$�7.�Ø�1¥Þ~�.8T�;

M9ºZ=msm4î��T7I(àv�.ç

è0�.ÌÔ�å.{!,.|7Zmsm4Õ!

�T=(àv�.,
	[#=��1äågv

��,Zq.��	XYZ���¤7�#K�

1�î¤�R�¸#=$ÃÎ.,
�1x¶'

é.@�^+.Aß×��Zq.ó¦Z4�ß

]»4Ûc�T7ÀN¤�R<=4.8T�	

ABC¤.©î1Ö°	�BCZ[4w4�T

78M	HI°\4°»"C�I.Z[jP4

©V1{®\���	���½v=8M¤yv

�T=$�
8T~�9.81�î1*P��í	��	

êI¦G.ô�	µ�"CB�~4wh;<=$

>1ÃB��kCY���9./#.�îÌ1

K��S?Ý�vC��8M4dL�T=$�
>8;.UÌ.�îÖ°1/�~�>1mV

�·�".*×���`!C 7õD1bÌ�

�ªM/�&Ì'-���1����4§»�

�pG.©î1�î1P;¤��	½v=��

4� BMyv�T=.çè0�.,
.6E.

{!.
µ(ÍÃ�ô�x¶,1ØÀN	AB

C.�\.��1Ö&~��îÌ1®��ÜÝ

ÞÚ�³U#=8M	#=$êI�c=ØÀN

9�î1²©1ÃF	#YZB4.�î1M»

	�f4¤��CB={?;<I.81\y�

�L�.�îÌ1�{4�GO	K�=¤1M

.Å"CB=$�
(���,�

�
�
�
�

59

神奈川県弁護士会　専門実務研究12号



��Å��Å��Å��Å���� çè0�çè0�çè0�çè0�����
����
�������� �îbÌ	ABC�îbÌ	ABC�îbÌ	ABC�îbÌ	ABC����

((((����,,,,���� �Â1çè0�	�!=
êOZ0��Â1çè0�	�!=
êOZ0��Â1çè0�	�!=
êOZ0��Â1çè0�	�!=
êOZ0�����

��M>1ß�Þ��M>1ß�Þ��M>1ß�Þ��M>1ß�Þ����

´^ �¨¨ ß � À9.�Â��^Ä#=8M4

; =0��çè0�1ß�ÞM".´^ �¨¹����

ß � À9.çè0���� �� '�MÔLCB

=$Dà�.�Â��^Ä#=8M4; =�M

9.Í	>1Â�1^Ä	A Ì��1-94

ZBMBk�!;9Z�.��	Â�1Jf�.

>1Â�^Ä4´�	� 1; =¤1;<=

8M�¤ghM�TCB=�$>"C.Â�ª4

Â�1�¸�>1^Ä¬�J�®�"CBZ�

M¤.çè0�1D^	���½vZB¤1M

�TC 7�$�

� | �¨¨ ß�À;9.´^bÌ	�!=�Â�

�^Ä#=8M4; =0�MBkÕ¥Oß�

Þ~� �� '�^Ä"ZBM 	0�çè#=

MBk:�(��,	svC.��Âª4Â��

^Ä#=8M4; =8M�É�70�MBk

¡¥Oß�Þ~�Ø'�^Ä"ZBM 	0�

çè#=MBk:�(��,4|7	Õ!�T

7$��Âª4Â��^Ä#=8M4; =8M

�É�70�M9.��ª	c#=Â�^Ä4

)��¬�ZNO1¤M	�BC.�Âª4>

1µd4¬�Zí-	8T��É�70�®o

#=M�T=�$Z�.��Âª4Â��^Ä#

=8M4; =8M�É�7�	9.��ª�

É�78M¤�fM{�T=§$�

� | �¨¨ ß�À��9.��1pI.�Ø1´

^bÌ1:�;<=�Â��^Ä#=8M4;

 =0�~� �� '1çè0����ÆÇ"C

B=$¿�1{®	ABC9.¡¥Oß�Þ�

�­"78M	H�C.|}1´^ �¨¨ ß�À

��={®	��9ñ�ZB¤1M�TCB=¸$�

((((����,,,,���� ­ëF��çè0�DÀ)çè0�1­ëF��çè0�DÀ)çè0�1­ëF��çè0�DÀ)çè0�1­ëF��çè0�DÀ)çè0�1

������������

� ­ëìM	��1çè0��ÔL=´^ �¹�

ß~� �¹§ ß9.0³1�»	Åk:Â­�1

Ê´	H=ô�yä1Dp112��.0��

�1	º���O	�ã#=8M112�Zq

��ÇM"CH!�T=$�7.Ø'1çè0

����ÔL=´^ÀÌ ¸�� ß	ABC¤.b

Ì�10���M1ô�[�4�ã.;<=8

MZq��ÇM"CH!�T=$�

(ð,(ð,(ð,(ð,���� �Ì�Ì�Ì�Ì^+	H=89:;µdÂ1çè^+	H=89:;µdÂ1çè^+	H=89:;µdÂ1çè^+	H=89:;µdÂ1çè

0�0�0�0�����

� �Ì^+	^_�89:;�Â	ABC¡¥

Oß�Þ~�ð'1çè0����ÔL=´^

¹�§ ß�&9.�îV¤ÆÇ�T=$ Î.́ ^

¹�§ ßV&	ABC9.!É��1ÔLM{®

M#=14Dà;<�7¨$"~".ç9ªø	

B~Z=Â�^Ä�1124<�C¤�Ì^+

10(Õ¥Oß�Þ,~� �� '1Ñ�	H�C

89:;µdÂ4çè#=8M9.�"�î�D

Ï)1�¦	5".ç9ª	M�CIZj\M

Z=��4<IÉ=$>8;.| ¹�§ ß;9.

Õ¥Oß�Þ~�10����çè0�M"C

JfFÔ#=7L	.��1Î%;JØ#=�

î4Z�T7$�

(&,(&,(&,(&,���� ¢³DJÒ1'9	H=89:;µd¢³DJÒ1'9	H=89:;µd¢³DJÒ1'9	H=89:;µd¢³DJÒ1'9	H=89:;µd

Â1çè0�Â1çè0�Â1çè0�Â1çè0�����

� ´^bÌ	�BC9.¢³DJÒ1'9	H

=89:;µdÂ1çè0�	ABC1Eê9

Õ!�TCBZB$"~".¢³DJÒ9wh

ZÌ�;<I. 1�ÂHI¤Â�^Ä1Í�

�,�#=ghJ4K�.s9ª7=��ª	

wB���¶#8M	¤��J4®L�T=$

>8;.�îbÌ	�BC9.(�,Ç\��;

5Zq1,����^	^_�89:;µdÂ

;<�C¤.�Ì^+	^_�89:;µdÂ

;<�C¤.>T4¢³DJÒ1'9	H=�

�	9.¡¥Oß�Þ~�Ø'.Õ¥Oß�Þ

~� �� '1çè0���MZ=HkEê4H

~T7(| �¨¹ ß.¿ ¹�§ ß1�,$�

(Ø,(Ø,(Ø,(Ø,���� Ô�þÔ�þÔ�þÔ�þ�Â1çè0��Â1çè0��Â1çè0��Â1çè0�����

� �îbÌ;9.Ô�þ�Â~�¢?=þK>

1 1é1Lã�NOM#=�Â(n?Â,�

^Ä#=8M4; =8M�É�70(¡¥O

ß�Þ,~� �� '(| �¨Ì ß�À��,.n?

Â�^Ä; =0(Õ¥Oß�Þ,~� �� '

(¿��,1çè0���4ÔL�T=8MM

Z�7$Z�.´^ �¨Ì ß�ÀV&.�HJ´

60

神奈川県弁護士会　専門実務研究12号



^ �¨� ß9H!�T7$�

(+,(+,(+,(+,���� 0�1�*ùÔñJ�|0�1�*ùÔñJ�|0�1�*ùÔñJ�|0�1�*ùÔñJ�|����

� �îbÌ	�BC9.0�1�*4-c�T

=MBk�c(´^bÌ;Bk�Ø��,���

*ùÔ�M".|7Z0�4D^#=MBk�

c(´^bÌ;Bk�Pp�,���|�M#=

�FÌ1��4^�TCB=$81�FÌ1�

�9.I¦1®oK�1���Åk¤1;9Z

BM�T=$�

�  Î.:�1�Î	ABC9.́ ^bÌ4�P

p)Ç��Ø�)Ç�MBkHk	)ÇìM	:

Ô�"CB=¤1�.�îbÌ;9ÜÝMZ=

)ä�Ö×»"C:Ô4Õ!�T=8MMZ�

7$àv�.| �§¹ ß9.CD�1µdÚ	A

BC1�*ùÔD�|	ABCÔL=Z~;.

|}Dà�®L�TCB7�CD�1Ãk¹�	

[#=:��ã]»".>1ô���!=yä

�ß]�ã.	"CB=$| �§Ì ß9.)'§

^Ú	H=�*ùÔD�|	ABCÔL=Z~

;.´^bÌ;9g?"¤ã�~;Z~�7	

Ýv�ÑZB)'§^Ú	ABC1:�¤ß]

�ã.	"CB=$| �§� ß9.´^bÌ	�

BCPp)ÇM�TCB7w	ÝvñJw«?

��*ùÔ)ÇM�LCB=$| �¸� ß;9.

�À;Ãk��*ùÔ)ÇM#=MM¤	.�

À;Ãk��I4"C¤�*ùÔ1�c9¢q

ZBM#=DàÌ1êI¸B4ã]»�TCB

=$81²~·N�T=14.´^bÌ	9Ô

L1ZB�E°�^kÓ1�®	H=0�1�

*ùÔ��ÔL=| �¸� ß;<=$´^bÌ1

¤M;9./)ª�;}u{F	V!7E°4

|`"CBC¤.0�1�*4¦_!�.>1

Pp17L�!	(;gßÚ�"Z!T�Z�

Z~�7$"~".}u{F	V!7E°1|

`P;<T�.Â�ª4Â�^Ä�¡�CB=

M9�v?.��ª	¤Â�ª	H=)MZG

H9ZBM1� 4<=Myv�T=$>8;.

| �¸� ß;9./)ª�;Â�	ABC1E°

�^kÓ1�®4Ó&DÒ�OØ�	H�C^

�T7��.¿ß�À��Nð�	ÔL�TC

B=01B?T~xB0�;1�9.0�9�

*"ZBMÔL�T7$�

(ú,(ú,(ú,(ú,���� 0�1�P(o�Âª1yä,0�1�P(o�Âª1yä,0�1�P(o�Âª1yä,0�1�P(o�Âª1yä,����

� 8T�;1Dà�9.çè0��o�; =

�/)ª(´^ �§¸ ß,�;<=~�~	A .

�Â�1çè	A ÁÂ����!=ª�MB

k^�;Dp�"C 7$| �§¸ ß	�BC9.

�Â�1çè	ABCî/Z����#=ª�

4o�ÂªMZ=M:Ô�T=MM¤	.|}

1Dà;o�ÂªM"C®L�TC 7�,


�.é�,
�.��êÉª�4àQ�TCB

=$81]�1��9.o�Âª	[#=8T

�;1Dà���#=8M�®È"CBZBM

�T=��$�

(R,(R,(R,(R,���� Ñ�GHÑ�GHÑ�GHÑ�GH����

� Z^��	�Â4¢q7��(Z^�UV	

�Â4¢q7��;<�C.>1
";<=Ì

�^+4Z^��	�T7M ��f,	9.

>1�Â1çè0�1��ñJo�	ABC9.

|�1à	H=¤1M�TCB=()* �� '

Ì� §§ �(bÌ�Ã{�î#=Ì�,Vê(U

Ì�Vê�,�� ß�À.¿&À,$Z�.Z^�

�	�T7À^+	^_��Â10���	A

BC¤.|�1à	H=¤1M�T=()* ��

'Ì�� §¸ �(bÌ1Ã{��î#=Ì�1

Z^	Åk[BÌ�1}�Ú	[#=Ì�,&

ßúÀ,$�

� ´^ �§¹ ß	ÔL�T=0�1Pp)Ç�7

9¿ �¸Ì ß~� �¨� ß�;	:Ô#=0�1Ø

�)Ç	ABC9.Z^��	8T�4¢q7

��	9.>T�1)Ç1�c9|�1à	H

=¤1M�TCB=(Vê �� ß�À,$�

� | �¸� ß(E°�^kÓ1�®	H=0�1

�*ùÔ,9.Z^��	Ó&;�T7�®	

9ô��TZB(Vê �� ßðÀ,$�

� �Ì^+	^_�89:;µdÂ1��'é

	["C9.´^ ¹�§ ßV&	ÔL=��4.

�îbÌZ^�	�BCä	Ñ�"7��	9.

|�1à	H=¤1M�T=(Vê �¸ ß�À,$

�7.Z^�	�BC.´^ ¹�§ ß�&	:Ô

#=0�4�*"CB7��.| ¹�§ ß1�(¢

³DJÒ'91��,9ô��TZB(Vê �¸

ß�À,$�

�

61

神奈川県弁護士会　専門実務研究12号



�������� )à	^_�Z[)à	^_�Z[)à	^_�Z[)à	^_�Z[����
jÕà�k0���1Ã{»jÕà�k0���1Ã{»jÕà�k0���1Ã{»jÕà�k0���1Ã{»����
DO^(ÀÌ ¸�� ß°�,MÅ�þP1

öþ�Â1çè0��

D��<=�1Ô���

DQRS1
Tþ�Â�

D���å+DÓÖ1,Ô���

Zq1çè0�9qkZ=1~l�

I¾�ÝI¾�ÝI¾�ÝI¾�Ý����
­ëF1��çè0�	[#=:Ô9#Ò

C���T.�Â1çè0�9.¡¥Oß�Þ

~�Ø'DÕ¥Oß�Þ~� �� 'M¢Ã»�
T=(| �==ß,$À)çè0�(ÀÌ �		ß,
¤���T=$�
Z�.åþ.x9Ù;>1 1µdÂ	AB

C1çè0���'M#=E^Ì ���ß9.{
�î1c¢x;<=8M	·®�h#=$�
�
jÕà�k�Ì^+.¢³DJÒ1'9	H=jÕà�k�Ì^+.¢³DJÒ1'9	H=jÕà�k�Ì^+.¢³DJÒ1'9	H=jÕà�k�Ì^+.¢³DJÒ1'9	H=

89:;µdÂ89:;µdÂ89:;µdÂ89:;µdÂ����
� ���Ì '&�.14µn#=ím�Ó

(p(ä,1KëUf4.11µn1�

�	H�CcVl¬	9GÊ".cVl

¬�Q^P1Op��Lml	¤¥#

=)*�ß8"7$�

� 81)*;cVl�µn"CB7�

4ë�".(³h�M"CUf	¿�"

CB7ím�Ó(p(ä,1|ë�ã4

w!���7$�

� ���� '&�10Þ	�BC.�16

`�ñJã9.89:;µdÂ�^Ä#

=8M4; =~$(Z�.�16`�

ñJã9.>TeT)*5¢�	89ñ

Js9ª�É�7M®Ô�T=8M�

-c=)ä9ZB¤1M#=$,�

Õà	c#=/C9LÕà	c#=/C9LÕà	c#=/C9LÕà	c#=/C9L����
(�,�16`�1.1ñJím�Ó(p(ä,(�,�16`�1.1ñJím�Ó(p(ä,(�,�16`�1.1ñJím�Ó(p(ä,(�,�16`�1.1ñJím�Ó(p(ä,

	c#=89:;µdÂ1çè0�	c#=89:;µdÂ1çè0�	c#=89:;µdÂ1çè0�	c#=89:;µdÂ1çè0�����
�Op��Lml(é8,	ABC(| �	<
ß,�
� Dç9ª©9>1ÌÔ³��489ñJs

9ª�É�7M ~�ð'�

� D�Ì^+10~� 	�'�
V�16`�9.6`Î	çè0��o�

�TT�.��1ç�7é8	ABC9.

¤9�µd; ZB$�
� g¿�Ýmg¿�Ýmg¿�Ýmg¿�Ým¡¥Oß�Þ~�1ð'9.�

J89Ux;9.´^ÌM���ZB$�
��1ë�(�J89,	ABC(| �	<ß
1�,�

� Dç9ª©9>1ÌÔ³��489ñJs

9ª�É�7M ~�Ø'�
� D�Ì^+10~� 	�'�
V��1ç�7�J89	ABC9.)*

�1Î�~�Ø'�0�çèò?.�16

`�9µd¬�;<=$�
�

(�,(�,(�,(�,



(ím�Ó(p(ä,1|ë�,1¿+(ím�Ó(p(ä,1|ë�,1¿+(ím�Ó(p(ä,1|ë�,1¿+(ím�Ó(p(ä,1|ë�,1¿+

	c#=89:;µdÂ1çè0�(	c#=89:;µdÂ1çè0�(	c#=89:;µdÂ1çè0�(	c#=89:;µdÂ1çè0�(|||| �=��=��=��=�
ß.ß.ß.ß.�	<�	<�	<�	< ß1ß1ß1ß1����,,,,����
�Ì^+x¶D����^x¶(�,Ç\

��;5,B?T1n*	H�C¤.�
� Dç9ª©9>1ÌÔ³��489ñJs

9ª�É�7M ~�Ø'�
� D�Ì^+10~� 	�'�
Vã4.ím�Ó(p	.�,Ç\��;

5	^_�����^n*ñJ�Ì^+

x¶n*1B?T;µd"HkM¤.B�

�çè0�9�*"C��?.µd¬�;

<=$�
g¿�Ýg¿�Ýg¿�Ýg¿�Ým�1¢³©9JÒ1'9	H=8

9:;	ABC9.�Ì^+x¶n*M�

���^x¶n*M;.çè0�1	º9

Z�ZI.¢Ã�T=$�
�
jÕàðkE°	H=0�1�*ùÔjÕàðkE°	H=0�1�*ùÔjÕàðkE°	H=0�1�*ùÔjÕàðkE°	H=0�1�*ùÔ����
)à(�,�+9.¿+1�#=W+	

c#=
Tþ�Â Ì�� Ù9	ABC.

���� 'Ø� ����¤�CØ'1çè0

���4��#=8M�Û�"C.¿'

ð� �¸ �	.W+	ÒÈ¾sm;B-

�"C.�ÌBMZ�CB=��1��

1Û¦G	ABCX47$W+9.Î �¨

�.>1��	ABC9%�	E°�ò

62

神奈川県弁護士会　専門実務研究12号



CB7� 7BÓ.ÒÈ¾sm;�+	

4Å"7$�+9.W+1cu¶�;9

g(�ò4�Z�ZBMyvCB74.

W+1cu4%�Z¤1M�v77L

	.Î �¹ �	W+1Ù­T	uqC.

��	ABC©V&~��	éIE°

�^k8MM#=Ó¾sm4Å".W+

¤¿�P	.>T;º�ZBÓ14Å�

"7$�

� >"C.�+9.E°�"CB=�9.

W+�1(;gß�Û��ò=8MM

".>1V.ð~�)	YIí-~W+

M1�;E°4¤7T7¤11.�®	

w#=N�4A~Z~�77L.�+

9.W+	c".¿'+� �Ì �E°�

L��=Ó�ÒÈ¾sm;¡w"7$�

� >1V.¿'ú� �� �	.�+9.

W+�çkM"C.{¹
Tþ1nÌB

�dL=(v�gß"74.¿(;	�

BC.W+9.çè0��o�"7$�

)à(�,���14��}�1Ñ´�

�!.þZëª	��Â*×�^�7k

vÎ¹�FÔ#=�Ó1�¶pÉ�cã

"7$þZëª4ê£�Ä��Q"70

Þ;0�1�*ùÔMZ=~$�

Õà	c#=/C9LÕà	c#=/C9LÕà	c#=/C9LÕà	c#=/C9L����
)à(�,� Â�	ABC1E°�^kÓ1�

®4Ó&;�T7M 9.0�1�*4ùÔ�

T=M1|'-(| ���ß,9.|ÌZ^V	
�*�T7Ó&	ABCô��T=(Vê ��ß
ðÀ,$| ��� ß&À	HI.Ò�OØ�	H

=�®1K�1Ø�¤Ó&MGZ�T=1;.

�+W+�1ÒÈ¾sm1�IMI	H�C.

E°�^kÓ1�®4 	�	� '(UÌ.#ÒC
¿'M#=$,ð� ���	Ó&;Z�T7MB
k8M	Zzk$�
� >1�®	�BC./)ª4 �'��1E°

�^k���ÔL7��9.>1��4Ñ�#

=�;0�1�*9ùÔ�T=1;(¿ß�À

��,.ú� ����;0�1�*4ùÔ�T=

8MMZ=$�
>1V.�+9.+� 	>�	6`ÎW+	c

"CE°1`^�<=#=Ó1pÉ�"CB=

4.¿ß�À9.��	Kc=01�B?T~

xB0�40��*1ùÔ��MZ=M"CB

=~�.�Ø<=pÉ10~�+~��Ñ�"

7M (#Z�� �	� 	>�.¿Àð�,HI
¤.�®	�BC/)ª4ÔL7E°��Ñ�

0(#Z��ú� �� �.¿À 	 �,4xB~
�.�	� 	>�9.0�1�*1ùÔ��M9

Z�ZB${Õà	�BC.�+4(v�gß

"719.0��*�7=ú� �� �HIV;
<=7L.W+1çè0�1o�4®L�T=

8MMZ=$�
� Z�.�+W+�;.ú� ���U�	Ð-1
E°�^kÓ1�®4*í"CBT�.{}1

0�����0~�Ø'�ÍvZB���é-

M"C.Ð-0�1�*�ùÔ�ò=8M4;

 =(¿ß�À,4.{Õà	�BC9.�+

4E°�L��=pÉ�ÃÎO	c�7�!Z

1;.¿À9ô��TZB$�
)à(�,� 6`Î4.���11�¶pÉ	

c"C.ê£�Ä��Q"C 7MBk�!;

9.| ���ß�À1:Ô#=�Â�	ABC1
E°�^kÓ1�®4Ó&;�T7M �	9

r/#=M9�vZB�zk$�
� ¿À1:Ô#=Ó&	�BC.��1��1

®�	ABCáT=gh�;9ZBM"C¤.

E°�#=8M	ABC1Ö/)ª�1�®1

��	>�4ZBHkZ]�4�I¦�T=g

h4<zk$�
(����ÈD��� ,�

�
��Å��Å��Å��Å���� ,
,
,
,
ÕÕÕÕãüF°�P¬	ãüF°�P¬	ãüF°�P¬	ãüF°�P¬	����
�
� �� �ÂÌ�î1Ö°�í1P;.ÑéªU

x1��ª4,
�MZ=8M9,&O	��

#Ò MBk®Û¤.�����P¬M"C)

~�78M9&É1pI;<=��$"~".��

1ýR:4)ë1noM"CL5O	,
#=

8MZq¤´	�¸"CB=M1d�4<I.

~A.��ª,
�,C��#=8M	c"C.

P��ë19:ZRþ*w	n-�¢q�ò.

þZ�[�Ý��>T4<=M1d�4P��

63

神奈川県弁護士会　専門実務研究12号



ëÑÒ~�1)B®ÛM"CQ�T7��$� �

jPM"C�îbÌ9.îÎ1®Û�\]#

=!;.ÑéªUx1��ª,
	ABC.,


®�1.®�dL=7L1úwZ``�:Ô

#=	L�7$#Z��.�)ë17L	��"

7ìþÚ���¡7=��M#=,
ÍÃ��

79�¡7=��1yä	)ë17L	��#

=ìþÚ��4��T=�,
ÍÃ�9.,


�MZzkM#=ª(UÌ.�,
�ÔÔª�M

Bk,4.,
����^#=®��QQ"7

Ïî
Ó(UÌ�,
®�^ãÏî
Ó�MB

k,�,
ÍÃ�j1�� � _�UK	�*"

CBZBéI.>1�c�¢qZBM�T=(|

§¨¸ ß1+��À,$,
®�^ãÏî
Ó1�

*	ABC9.Ïî
Ó �(b �¨� ß,	Ö

ó#=Î%4î��TCB=(| §¨¸ ß1+�

�À,4.,
�MZzkM#=ª4Ì�;<

=��(¿ßðÀ,.�HJ.,
�	ZzkM

#=ª4B�È=�Ñéª�	r/#=��.

#Z��.�¡��ª1�)Dê�â.�¡�

�ª1°FÂ1�ïR��#=ªÚ.ñ��;

<=��ª1Ð¿)ëªD¡��ª1)ë	´

	|)#=Ç`ª.1B?T~;<=��	¤.

,
®�^ãÏî
Ó1�*9��_!�TC

BZB(| §¨¸ ß1°,$�

� ñ	ABC�î1Ö°�í�GT���.��

)ë1��	ÑéM:n1�?ñMBkNO4

�×O	®L�T=8M�y\	­T7M�T

=$#Z��.¡7=��ª4��1��1Ç

`ª,
	ABC9.��,
�,�1¥Þ~

�9.Ç`ª4Ð¿)ëª1HkZEF1��

	éÔ#Ò M8z.�M1þZ1ghJ~�

Ç`ª	["C�yZàxOê¸B�®L=Ò

 M1®Û4Q�T.®Û*}1�í;.| §¨¸

ß1°�ð�V&1à	ABC¤Ïî
Ó	H

=8M�ghM"ZBM�T7�§$"~".�°

UãüF°¤.���,
1'é	[#=:Ô1

ô�4!x�T=B�È=ÑéªÚ1k�.³

QÂ1ZBê�âÚñJª¡7=��ª4^k

)ë	´	|)"CB=¡7=��ª1Ç`ª«

	ABC9.{ÌZ^V1NO�aÆ".gh

	uqcu�Z[#=8M�M"C.©V1Ð

Z[��"CB=$�

� �Kñ	A .�?.�Ð¿"C)ë�^k�

MBkh¹4®L�T=7L	9.ë�§^Â

é�³QÂé.ë�§^	ü#=vIÂéÚ.

)ë§^	[#=Â���#=MM¤	.>1

)ë	A �9[���#=8M4®L�T=

gh4<=�¸$¶	.Ç`ª,
	ABC9.b

Û��1¶1HkZÛ{4<=$#Z��.�Ç

`ª,
4®L�T=19.ª¡7=��ª4^

k)ë	´	|)"CB=ª«	éÔ�T=k

v	.��,
	ABCbÌ <=�ß1+1'Ã
(Ïî
Ó�*h¹,�sv719��,
(M

I�!¦�ª,
,1ä}J�y\"7~�;

<=8M�~�vT�.(| <=� ß1°,ð�
V&	r/#=19{ß��D��Dð��&

	r/#=ªM�fO	¿��T=Ò ª	é

�T=MBkÒ ;<=(ð��&4<T�.

V&1Ç`ª,
1{?9%K�;<=,�.M

Bk1;<=�=$"~".81Û{	c"C9.

�îbÌ1]�{®M"C92"�.�î1�

í1°\��a#=éI��.�îbÌ��g	

#T��)ë	´	|)"CB=�8M1h¹

4¡6�TCBT�6I=M1�¤<=�>$�
� í¸sÝ1øsùs;<=�4þZÍ[~�

ZR��!.>1±��¶�Ú1CÔ6`�4

õ�ÜV	ô}í¸sÝÑé��|"HkM"

CB=��	9.æ­0	�Ð¿"C)ë�^

k�MBkh¹9¡6�TZB$ç�ª	c#

=�)ëJ1rs½Þs�;<�C¤.>1R

þ4)ë	Ä�T7��	9.)ë17L	#

=Rþ1æ­M`þ�T=òÅ4<=��$ Î.

Ç`ª,
	ABC9.�`1¾ÚU�¼;9

>T²q;9ZB!Tq¤.ÅÎO^�Å�þ

P	ABC9rst4<=MBk��$;9.[9.

��)ë¡14~�� �� Ù91L½�¤��

CB74.>1ë�9
�î)�·1ø!	}

CB7�!;<=HkZ��.81[9�´	

|)"CB=�M�v=~$��1bÛ��1

Û{	HT�/#	��vZB�MBkj\	

Zzk$Ì'Ö1°\	�BC9.Ç`ª,


4®L�T=�Ç1ÃAM"C.�Ç`ª4)ë

	|)"CB=��	éÔ#T�.L�©9 

64

神奈川県弁護士会　専門実務研究12号



Î1Ç`ª;<=)ë¡�pqC)ë1N��

É=8M4; =8M�4Yc�TC�I	�.

�´	|)"CB=�1h¹r/JDp	AB

C9.åþ(å+,1�%1GZ�?.�)ë1

N��É=8M4; =í-	)ë	[½"C

B=~��¤y\h�	­T=Ò ;<=$)

�·1ø!í-1[½;9)ë1N��É=8

M912;<=~�.81)à;9�´	|)

"CB=�M9`þ; ?.| <=�ß1°�ð
�1h¹�¡6"ZBM{#Ò ;<=$�

� �� Z�.�°UãüF°9.>1�¼�1

���	�BC.�ÍÃ�j01äågv���

��OZ¤1M#=¥Þ~�.,
®�^ãÏ

î
Ó	Ø_#=8MÚ4ô�Z)À	ABC

1���1cu	ABCZ[#=8M$�M"C

B=$Ïî
Ó	Ø_#=�¡7=��1d{�

�¡7=��1�c�	ABC9.��#=8

M4
ê;<=(| §¨¸ ß1+��À��¿D

¿À��,$àv�.�îbÌ4ÌÔ�å��m

�å	��"77L(| <�< ß,.ZR(��

í;Ïî
Ó��=&5;9ÃÔ�å4F��

CBZB��	9,
ÍÃ�j0Þ;1ÌÔ�

å4ô��T=¬�J¤<=		$>17L.ZR

ß¹1»{	ABC¤L4; CBZB&5;

9.,
®�^ãÏî
Ó�*0	.�m�å

;<=ÌÔ�å1ô�4<=8M�.¡��ª

~�,
�ÔÔª	c"C¡vC��gh4<

=$<=B9.ÃÔ�å1�®4ZB��;¤.

ÌÔ�å1ô�4<=Ó9,
®�^ãÏî


Ó	Ø_#Ò )ÀM"C�L=Ò .MBk

yvÎ¤<IÉHk$�
� ð� �°UãüF°9>1�¼�1���	

�BC.�,
®�^ãÏî
Ó	§^®å]�

�ã".§^
ÓM#=8M9; ZB8M	

ABC.Ï
�	c"S?	·®#=Hk&É

��#=HkUL=8M$�M"CB=$�
� ,
®�^ãÏî
Ó9.<��;,
®�

4�¸#=MBk)��Ï
#=¤1	�Y?.

>TLÒ9,
ÍÃÓ;9ZB$"74�C.

8T9.�þK1ÃÔ1ò1nÌ  �NOM#

=µd	ABCÏ
�4�*"7Ïî
Ó�(b

§ �� ßØ�,	r/ò?.§^®å]��ã#

8M	H�C����M#=8M¤; ZB��$

,
®�.®1Ïî
ÓM.,
LÒ1Ïî


Ó(§^®å]�­I,�ÃA1Ïî
ÓM"

C�*#=8M¤.��,
�,�1�î1'

Ó~�9®L=Ò ;9ZB$�

� ;9.,
®�^ãÏî
Ó��*"7ÁV

	.,
LÒ1Ïî
Ó(§^®å]�­I,

��*"7��9qk~$8T	ABC9.`

`�9¬�;<=MBk14Ì��1Û{;<

�7�§$"~".,
®�^ãÏî
Ó��*"

7V¤.,
ÍÃ��j#=�;	Ð-�\#

=��4½v�T=²k4HI��"B$�7.

,
®�^ãÏî
Ó1:���­"747L

	����4�AB;	�êÉ�TC"�k1

;<T�.,
��,�"HkM"7�îbÌ

1'Ó	,�5#=8M	Z=~�.��µ�

M"C8T�^k8M9�!=Ò ;<=M1

Û{	Ð��ïv=�¸$�

&� j)à�kj)à�kj)à�kj)à�k�

¡��ª(��)ë¡,4�L?1��

��4�17L�M"C ��� Ù91æ­

T�^B.Ïî
Ó��*#=8MZ�

��ª4,
�MZ�74.�M	9.

¡��ª4æ­T0Þ;ZRþ�)ë

Rþ	Ä�#=®È��"CB7��.

,
ÍÃ9qkZ=~�

�?.81,
4�,
;Z!T�.Ïî


Ó1�*9ghZB(| §¨¸ ß1+��À,$"

~".>1��;¤.| §¨¸ ß1 �� 9.�)ë

17L	��#=���¡7=��M#=,
�

Ú	ABC.¿ß�À��ð�1)À	[#=

äå	A ��ª	gv���¶"CB=$¡

��ª4ZRþ1Ä�4)ëRþ;<=8M�

,
�ÔÔª	c"C�d#=Z�.| §¨¸ ß

1 �� ��À1��ð�1)À	ABC¤¿X

	¡vZB;<zk~�.>1M 9.¿ß�

À;ZR�#=�Âª4�¡7=��ª4>1

)À	["Cäå�gv�"ZB8M	A ]

®D��~;<=8M�,
�4
ã; T�.

¿ß	HI,
ÍÃ�êIç#8M4; =M

{"É=�¨$�

� | §¨¸ ß1 �� ��À4â®%�~1�Âª

65

神奈川県弁護士会　専門実務研究12号



�,
�1êç"~�,�#=19.��ª	

H=��(b �¨ ß�À,M¿qn¾;<I.,


ÍÃ�j	HI,
�Â�êÉ#=�Âª1

���,�#=gh4<=8M	^_��¹$�

Âª(þZÍ[,9.��ª4¿ß1�ã��

�Ô�"7~.,
�4�ã��1�^��!

7~�.,
ÍÃ�j�	.®#=8M�h#

=�Ì$��ª	H=�ã1M	�Âª1�/ª

4¿®"CB7M"C¤��.¡��ª4ZR1

NO4)ë�Rþ;<=8M	áT?.| §¨¸

ß1 �� ��À1)À�¡w"Z~�78M�

e�"7��	9.>1¡w1ZB8M�®�

"7("É7,8MMZI.,
�	H=êç

"1cf��!=8M	Z�C¤�f�ÉZB$

E	.¡��ª1Å�NO4H�ZBNOÌ;

,
�MZzkM#=ª4´T7��.¡��

ª~�,
�ÔÔª	c"Cgh1äå4gv

�TCB=|T4<I.gv�T7äå1K�

�.®"Z!T�.þZÍ[	�~<IM"C

êIç�T=8M¤yv�THk��$,
�4

,
��1K�MZ=)�	ABC��ªMº

Z=®��Ç7ZBHk	.�ÂªM"C9.

��ªM,
�ÔÔªM�£ ��òC.Ðp

1®�4!*�TCB=8M1.®�#=8M

4.���hµ�T=��$�Âª4¡��ª~�

��7äå�	BCB74.¡��ªD,
�

ÔÔª	.®"7M8z.)ë�Rþ1ZR;

<=8M	ABC®�1?T4<=8M	õ_

B74.>1��ZR��^"7HkZ��	

¤.��Âª4�.¡��ª4�>1(| §¨¸ ß

1 �� ��À1,)Ç	["Cäå�gv�"Z

~�78M��ÉIÉ7�M"C.�9I,


�~�1êç"��!=|T4<=$�

� Ø� j)à�kj)à�kj)à�kj)à�k�

æI­T/09.¡��ª(��)ë

¡,.ì¡(þZÍ[,M¤	ZRþ1

Ä��ª����4�17L«MyvC

�I.Ïî
Ó¤�*"Z~�74.æ

I­TV	)ä4���C¡��ª4

)ëRþ	²�"7��	9.,
ÍÃ

9qkZ=~$�

ZRþ1Ä�4)ë�Rþ;9ZBM,


ÍÃ;ÔL�TCB7��.�îbÌ9,
®

�^ãÏî
Ó1�*���_!CBZB(|

§¨¸ ß1+�a,$81)à;.¡��ª4,


�ÔÔª	¡v7¡��7=Rþ1Ä�	AB

C��7äå9¡vC��?.,
�ÔÔª¤

81Þ	ABC��4<=M9yv�TZB~

�.��êç"(| �¸ ß,�| §¨¸ ß1 �� 	

H=,
ÍÃ1êç"¤12;<=$#Z��.

,
ÍÃ1��J9,
ÍÃ*í0	�BC.

Ô�T=ÜÝ;<I.V�.)ëRþ	²��

T=8M4<�C¤.,
ÍÃ*í1&5;)

ë17L1Rþ;9ZB8M4ã.Z×sf	

ABC9.B�7©��	*í"7,
ÍÃ1

�c4iVO	0�T=¤1;9ZBMyv�

T=��$¤�M¤.81M .,
ÍÃ9��	

*í"74.>1V1æ­þ1Ä�4,
ÍÃ

1K�MºZ=.MBkNO;<=7L.,


��1�^��Âª~�dL�T7��	.�/

�,
"7,
��1yä	9��TZB�M

Bk!;�^<=Â4¢q=.M1{®¤¬�

;9ZB~$81�^<=Â9.,
ÍÃ4|

`#=éI^Ä¬�;<I.,
��~�#í

"Cçè0�	~~=M{#=8M9; ZB

Myv�T=$�

� bÌ�îÌÆ1*í	�=�°UãüF°	

�BC9.�&&&&� C4!+�	�BC.��,


	Ñ�"�YZBZRì^1.í9�LCwh

Z¤1;<=8M�~�v.)ë�ZR	�=

,
1¸IÎ	ABC.{ÌZ^V1NO�a

Æ".gh	uqcu�Z[#=8M�M�T

CB=$�)ë�ZR	�=,
1¸IÎ�1Û

Á"1c¢4�)ë�ZR��!	éÔ�T=

M.j)à�k1HkZh!j4<=~¤"TZ

B(¡��ª4/�~�)ëRþ	²�#=N

O;æI­TCB7M"C¤.���>1í


412Z8M¤<zk,".��,
,Ò	A

BC�p1Z[4ghZ1;9ZB~$/&1

M8z.j)à�kj)à�k	[#=ÜÝ9.

U�1HkZ{®	H�C,
�,��È=Ò

 ;<zk$�

(�ö
�Dö@òÃó,�
����

66

神奈川県弁護士会　専門実務研究12号



�ðÅ�ðÅ�ðÅ�ðÅ���� 6E6E6E6E�
����
������������ 6E1h¹Ú6E1h¹Ú6E1h¹Ú6E1h¹Ú����
6E��1®�QQ(6E'éEÃ,	AB

C.´^ ���ß�À9�â®1��ª	cf#
=8M4; ZB�M"CB74.| ���ß�
À9.]®Dw�~1��ª	9cf#=8M

4; =M�L=$�Â1O#'é1®�QQ

(O#��EÃ,	ABC.| <==ßðÀ9¿
X1]���BCDàÌ��ã]»"CB=4.

H�ó7NO	<=Öß;)k���ò7¤1

;<=$�
�
������������ �Ì^+�Â��
�ÂM#=6E1�Ì^+�Â��
�ÂM#=6E1�Ì^+�Â��
�ÂM#=6E1�Ì^+�Â��
�ÂM#=6E1

������������
´^ ���ß9.�Ì^+ª4ç9ª189:

;µdÂ��
�ÂM"C6E#=8M�,&

O	��"CB74.6E��1yä4�#Y

=M1�D¤<�7$>8;.�îÌ9.¿ß

1'Ó	a�"CÆ	6E4���T=Ò �

A189:;µdÂ	.6E��1yä�éÔ

#=8M	"7$>1M.�ç9ª,��MBk

'Ó9¤�z©;<=4.ÃÎ/)ª4%Rc

1��	�!=�6E1Ï),ÇÍ��	¤v

®"Z4�.Öª�Öí�ò=MBk¥Þ~�

:Ô4�TCB=$�
)à)à)à)à��������
:�­�19|Ç�T7�ç17L	

Kb:��±­".�	c#=³þ�Â

��� Ù9��"CB=(����}�,4.

�4³þ�nÌ�ZB1;.19L�1Ý

Ü»¼	��C�ç�;êIíC	lB

7$�
"~".19�ç�	Âl#=M	í¼

	mM¹÷s��~G�;vLl�@Q

�òC�ç	¥­ò"L.8T	HI��

çm[ã¦4�n�T(89ò ��� Ù9,.

�7�m[ã¦	B7�4�!"7(M�

�Do~��DpqS�n ��� Ù9,$1

9�çÂl�	|l1Kbxl4�LC

<=1�Û=�.81HkZ)�	Z�7

1¤�4³þ�nÌ�ZBòB�.L?	

³þ�nÌ�ZB�ò	Kbl�µkM

9ÎòZBM��".ñ¿lL4!C·r

1þs��IPz"tÚÜf��n"7

(89ò �� Ù9,$�4�uLñ1�n

��� Ù9�1	µd"7M8z.19L?

1:�³þ�ÂM16E�¡±"7$(L

ml,*	ABC9y\"ZB,����
~�OÍÅZº;<=4.whZ{?	AB

C1� Z�»;<=1;.<vC)à��B

Cº»	{�#=$�
´^ ���ß	�BC9���4�Ì^+	H

�C¢q7M 9.>1��ª9.6E�¤�

C�Âª	cf#=8M4; ZB$�M�TC

�I.�Ì^+	^_�89:;����
�

ÂM"C6E#=MBk11¡±9#ÒC®L

�TZB(�48T�L
�ÂM"C6E#=

8M9; =$,$81yvÎ9L
�ÂD�


�ÂîÎ4�Ì^+	H�C5¢"7��	¤

+/".��	9îÎ	�~4<=¿Ã(p)

*1é86��;#�6E; ZBM�TCB

=(iD � �<'°� ��CDi(b),�	�
� <��5,$�
´^Ì16E��1'Ó9.ç9ª189�

´�~AÕë	
Ù#=7L(�v³9´þ;�,.

<=B9�Âª4wBò	�Ì^+�#=(q

kòÌ�C�TZB~�M��ª�xLA!C

89:;��ML�1�ÂM�6E#=,8M

�b.7L(�wBòb��,ZqMB�TCB

7$"~".�v³9´þ;�	ABC9(�8

Z�M¤~�,é81��	9p81þK�Â

U�	ÕëZ���ghM#=M9BvZB8

M.�wBòb��	"C¤îÎ�~1��Zq

	9E&yv=gh4ZB8MZq~�.��

1�D¤)~�7$�
| ���ß9(�
�ÂM"C1,6E��1

yä��]®	H=�Ì^+	^_�89:;

1���(��,M��1¢³©9JÒ1'9	

H=89:;1���(��,M:Ô"C�I.

�H>�Ì^+	^_�89:;��;<T�

#ÒC6E; ZBMBk!	9"CBZB$

�v³9´þ;�M�wBòb��1y\9Æ

Ç"AA.>1y\�ghZyä1G	éÔ"

67

神奈川県弁護士会　専門実務研究12号



7(¿ß��mwBòb�.¿ß��mv³9

´þ;,MBv=(Ì��Äkø~�#=M�v

³9´þ;��wBòb��1�s�s½�ïv

C�!�HB8M	Z�7�!;<=$,$Z�

{�î;¤�îÎ�~	H=�8�	ABC9

6E; ZB4.´¸	�!=îÎ�~	H=

�81�{?9(p)*(²M©q1��Lm

l,*;«��T=,;<zk~�.ÜÝ4�

¸»#=8M¤ÉZB1;9Z~zk~$�
H�C.{)à	�BC9�8;<=����

Ù9	ABC9¿ß�����	HI.*®1�n

^+	H=é8;<=ñ�� Ù9	ABC9¿

ß � �	HI(�
�ÂM"C16� ~�1,
6E4���T=(�]®�1{®	ABC9°

\4<=4.{¹;9ÜÝZ��]®�M�T

=¤1M�S#=$,ÃÎ.�~	HI5¢"7

é8;<=���� Ù9	ABC9 �~�16E
¤®L�T=8M	Z=$�
�
�ð�ð�ð�ð���� 	Ýv��!7�Â��
�ÂM#=	Ýv��!7�Â��
�ÂM#=	Ýv��!7�Â��
�ÂM#=	Ýv��!7�Â��
�ÂM#=

6E1��6E1��6E1��6E1���
((((����,,,,	ÝvM6Em%'é�1î�(�	Ýv	ÝvM6Em%'é�1î�(�	Ýv	ÝvM6Em%'é�1î�(�	Ýv	ÝvM6Em%'é�1î�(�	Ýv

�	êÉ"7�Â�;<T�6E¬�,�	êÉ"7�Â�;<T�6E¬�,�	êÉ"7�Â�;<T�6E¬�,�	êÉ"7�Â�;<T�6E¬�,�
| ��� ß�À9.�	Ýv��!7�Â1�

���ª9.	ÝvV	êÉ"7�Â	H=6

E�¤�C	Ý�Âª	cf#=8M9; Z

B4.	Ýv�	êÉ"7�Â	H=6E�¤

�Ccf#=8M4; =�M:Ô#=$	Ý

vM6E1×�	ABC.��;ÔÄ"7ms

m;<=%'é���ÔOZ¤1M#=7L.

´^ÌÌ1DàÌ��ã]»#=¤1;<=$�
((((����,6,6,6,6E1�,OÍ�1y±m�	Ýv�1
E1�,OÍ�1y±m�	Ýv�1
E1�,OÍ�1y±m�	Ýv�1
E1�,OÍ�1y±m�	Ýv�1


"	^_BC��	ÝvV	êÉ"7�Â�;¤"	^_BC��	ÝvV	êÉ"7�Â�;¤"	^_BC��	ÝvV	êÉ"7�Â�;¤"	^_BC��	ÝvV	êÉ"7�Â�;¤

6E¬�	6E¬�	6E¬�	6E¬�	�
|}.	Ýv0	�ÒO	5¢"CBZB¤

115¢
"4�¸#=�Â�L
�ÂM#=

6E4���T=~�~9.ß]�ã�~;Z

~�7(àz�	Ýv�	�$��!7,
�

4	ÝvV	,
����^"78M	HI¢

q7)Vd;Â�L
�ÂM#=6E.�	Ý

v�	�j�TCB7O^ê£ÃÔÓ	^_ 

	ÝvV	¢q7`!µÖµdÂ�L
�ÂM

#=6EZq,$�
 Î;.8TMÖó#=NO	ABC.�Ë

Ì	9.�Ë�Â	r/#=¤1;<T�.�

Ë``�Ê1FÔ0	�ÒO	5¢"CBZ�

C¤.6E�cf#=8M4; =MBk:�

4�¸#=$�7.i¦1Dà(iD)* 	<'
Ø� 	>�D0 	��=� <=5,9.{\;9<
=4.�$��!7,
�4�Ë``�Ê1F

ÔV	,
����^"78M	HI¢q7)

Vd;Â�L
�ÂM"C6E#=8M4; 

=M1yvÎ�Q"CB7$�
81Þ	ABC9.|}1���.,�M�

�CHB²q°\�TCBZ~�74.�îÌ

9.	ÝvVM�Ë``�Ê1FÔVM;:�

K��º	#=gh9ZBM1yvÎ�|7	

î�"7$#Z��.| ���ß�À9�	Ýv

V	êÉ"7�Â�;<�C¤�	Ýv�1


"	^_BC¢q7¤1;<=M 9.>1�

���ª9.>1�Â	H=6E�¤�C	Ý

�Âª	cf#=8M4; =�M:Ô#=$

>1'Ó9.	Ý��ªM����ªM1�	

�¸"CB7ê£Zq�^¤M#=6E�1�

�OZ� �,�#=8M	<=$8T9.´

bÌU�	.6E1�,OÍ��y±#=¤1

MBv=$�
¤�M¤.	Ýv�	5¢
"4�¸#=�

Â�	ÝvV	 �~�OI�!7M 9.6

E1�,OÍ�	c#=� 9,�	�"ZB

7L./r�Â�L
�ÂM#=6E�Î�#

Ò ;9ZB$>8;.| ���ß�À7�"Ó
9�7�".����ª4	ÝvV	 �1�

Â�êÉ"7��9.81éI;ZB�M:Ô

".	Ýv1�c�´¸HI¤�|	'é#=

8M	9Z�ZBHk	Ç\"CB=$�
)à)à)à)à��������
Lml}�É��éf*M}É·Ñé

ª1)(B?T¤��)ë¡M#=$,9

B�È=¼Ü<»¼rs1~¶:;<I.

*4)1l�«�"C��7I.)4*1

7L	E·{��A��C��7I.)4

ÍÞ�Æ­#=M	*4)1,
�	Z

�C��7IMB�7(²4<�7$�

68

神奈川県弁護士会　専門実務研究12号



)9�~�±­�T7�ÂÍ1³þ�

nÌvZ~�77L.)* 	� 'ú� ��
��<.�9)1*	c#=Lml{��¾

³þ�Â(	�� Ù9D���¿'Ø� ��
�,�	"Ý�v7$8T	c"C*9U

Ì1�ÂM16E�¡±"7$�
�*9)* 	>'Ø�ú�.)4�+~
��¤�Æ­#=	M"C>1³þ��

1Bü,
�MZI(���9�'V,.

)* 	� ' � � �� �	,
��1�^M

"C <� Ù9��	nÌ�7$817L*

9)	c"d;Â <� Ù9��"CB=$�
�)9)* 	> ' �� �R�.Q^��

	��7Ll1«��*	Ñ´"(«�³

þ9�*0	nÌkÃ�,.«�9)* 	�
'ú� �<�	�*"77L.*9ÍÃ	
^_�«�³þ �	� Ù9�µd"7$�
ñËë�=é«�ëª�9)	c"C

Ëë�=é«�³þ�Â��R�"CB

74.*9)* 	�'+�+�	���4
�}"CB7 �� Ù91�Ø�Â�¿'ú

�+�	�~�OI�!CB7$�
�*9�Øñ	£ ` .)* 	�'ú

�Ø�	���4�}"CB7 �� Ù91

�Ø�Â�.¿� ���	�~�OI�!
CB7$�
´^ ���ß9�nÌ1	�L��!7���

�ª9.>1V	êÉ"7�Â	H=6E�¤

�C	Ý�Âª	cf#=8M4; ZB$�M

:Ô#=1G;<I.êÉ"7�Â1���M

	Ýv��!7�Â1���1æV	ABC9

ß]�h¹M9�TCBZ~�7$81Þ	A

BCiKC9/�L
�Â1���4æ	�}

"7��	éI6E�cf; =M#=�'é

���M�CB7(iD � �� ' �	 � 	� �
bi �>� ��� 		��5,4.V	æV�Ü�
?cf; =M#=�%'é���1Dà��

4Z�T7(i�D � <�'+� 	<�bi 	<
�+� �>�5,$�
���9>1V¤'é�4�c;9<�7�

4.�îÌ;9DàD��µ��~�"C%'

é��î�"(| ���ß�À,.	Ýv�	êÉ

"7�Â	ABC9���1æV	~~��?

6E�cf; =8MM"7$H�C.�Ø)

àñ1�Â	ABC9.	Ýv�	êÉ�TC

�I.(ç	Ý�ÂHI¤���4V;<=4,

*9ÜÝZ�6E�¤�C�	cf; =$�
�7�îÌ9�ËÌ =� ß�ÀM1}�J¤

y\".| ���ß�À	�BC.�	ÝvV	ê

É"7�Â4	Ýv�1
"	^_BC¢q7

¤1;<=M 9.>1����ª9.>1�

Â	H=	Ýv�¤�C	Ýv�Âª	cf#

=8M4; =�M"CB=(~HkZ6E	

c#=����ª1� 9��OZ¤1M�T

=�!;<=$,$"~"	ÝvV	�ÂO#�

�!7ª16E1� �;,�#=gh9ZB

1;.¿ß7�"Ó9�����ª4	ÝvV

	 �1�Â�êÉ"7M 9.81éI;Z

B�M:Ô"CB=$H�C.�Ø)à��1

�Â	ABC9(	ÝvV	êÉ�T74.	

Ýv�1
"	^_BC¢qCB=1;,*9

6E�¤�C�	cf; =ÃÎ.¿�1�Â

	ABC9(	ÝvV	êÉ�T.	Ýv�1


"	^_BC¢qCB=4,�	ÝvV	 �

1�Â�êÉ"7�	#YZB1;.*96E

�¤�C�	cf; ZB$�
�
����&&&&���� 6E1¡/6E1¡/6E1¡/6E1¡/�
L
�ÂD�
�ÂM"C.R1�Â4cí

[�	<=��	�BC.6E�#=�Âª1

�Â(L
�Â,4.��ª	c"C��#=

��(�
�Â,1,{�çè�ò=1	6I

ZBM (#Z��.�
�Â4ó=M ,9

qk#=~$�
(�,| ��	ß�À9.DàÌ�(iD � �=
'ú���bi ���Ø� >>�5,�ã]»".
¶1pI:�#=$L
�ÂD�
�ÂM"C

.R1�Â4cí[�	<=��	�BC.6

E�#=�Âª1�Â(L
�Â,4.��ª

	c"C��#=��(�
�Â,1,{�ç

è�ò=1	6IZBM (#Z��.�
�

Â4ó=M ,9.�¡/	[#=/)ª1�

®(�®¡/,�×æ#=$/)ª1�®4Z

BM 9.�d{�Â6��;6EôN4¢q

69

神奈川県弁護士会　専門実務研究12号



70�1�8	"74�C¡/(ÌÔ¡/,�

�8Zk$�
(�,;9.6EôN4¢q70��¿q�#

=��4.R<=M 9qk#=~$�
| ��	ß�À9.ñ6EôN4¢q70��

¿q�#=��4.R<=M 9.��1¡/	

[#=:Ô���#=$7�".dÔ¡/1:�

(| <>>ß�À~�ðÀ�;,1��9"ZB8
MM".ÌÔ¡/1:�(| <>>ß&À��~�
&��;,���#=8MM"7$8T9.6E

	�ñ�4®L�T=8MM.dÔ¡/�®L=

8MM4}�O;ZB8M��ÇM#=$dÔ¡

/1:����#=8M1¬�	ABC.�Ø 

� �= 'DF9�-�ã�~	"C��?DàÌ
�9�ã.;<�74.�\OZ}�J�ÈIZ

4�ã]»"7¤1;<=�$�
(ð, Î.�Ø(�,(�,M9�	.6E�

#=�Âª1��#=��(�
�Â,4.�

Âª4�#=�Â(L
�Â,1,{�çè�

ò=1	6IZBM (#Z��.L
�Â4

ó=M ,9qk#=~$�
| ��	ßðÀ9.��(�,16E	[#=

ÌÔ¡/1:Ô(¿ß�À,���#=M".

,ÒM"CÐp1:��ÔL7$�
(&,Z�.Ã�1�Â1��M"CR�1L

ã�#Ò ��¤.6E1¡/4ÜÝMZ=$

| ��	ß1�9.| ��	ß1:Ô���#=M
".¿X1:��+/�òCB=$�
)à)à)à)àðððð����

�9W	c"C)* 	>' ��� 	��
����M#= ��� Ù91�Â(%�

c,��"CB=$W9�	c"CUÌ

1�Â��"CB=$�
����)* 	�' ��� 	��� �Â

ò ��� Ù9� %�c�
����)* 	�' ��� 	��� �Â

ò ��� Ù9� '� ��æ�
W4�	c"C)* 	�' ��� 	=�

	��Ö�Â1���µd"7M8z

�9W	c".L�1�ÂM��ÂM�

6E#=M1f��¡±"7$W9/#

�æ	��Â���#Ò ;<I.6E

#=Z���Â~���M5\"CB

=$�
´^Ì;9 ��	 ß	HI <>> ß4���T

=1;.�9�q1�ÂM6E#=~��dÔ

#=8M4; =({¹;9W15\9®L�

TZB$Z��4dÔ"Z!T�W4dÔ; 

=4.81���9º°��Ò=8M4; 

=$,$"~".| ��	ß�À9/)ª�	F&

1�®4ZBéI�6E	ô#=Hk	Z�7

0�1�8	|�kM"71;.{¹;9æ	

6EôN4¢q7��Â	¡/�T=(jPO

	W15\4î"B,8M	Z=$�
¤�M¤´^Ì;¤�îÌ;¤¡/�8	

ABC/)ª�;)�	�®"C��8M9¬

�;<=(O^�ìþëªZq;<T�Ã'4

<=;<zk$,".)��®1ZB��1ê¸

B�ÔL7| ��	ß9(�Ø1dÔ¡/��"
7Ux,�Ø � �= 'DF�ã]»"7	#
YZB1;.���1��9��BM1ÛÎ¤

<=$�
Z�.6EôN4¢q70�4¿q�Â4.

R<=��	9| ��	 ß�À	HI| <>> ß
&À��uL&�D<>� ß4���T=4.8
1&5;1êI¸BLÒ9´^ÌM¿X;<=

7L�Ú#=$�
(@â��Dö{",�

����
�&Å�&Å�&Å�&Å���� ÍÃ1{!ÍÃ1{!ÍÃ1{!ÍÃ1{!����
����
�������� {!1h¹M"C1��ª1Øx)Ç{!1h¹M"C1��ª1Øx)Ç{!1h¹M"C1��ª1Øx)Ç{!1h¹M"C1��ª1Øx)Ç����
� ÍÃ1{!	ABC9.Ì'Ö1xB&5~

�.{!1h¹M"CØx)Ç9x#MBkÎ

¹4gÆ�TC�I.>1Þ9.�îbÌ	�

BC¤ÆÇ�TCB=$Øx)Ç4�hZ�Ç

M"C.{!M9.��^�"7��ª	c#

=¦ùm�ü;9Z�.��^	H�C�Âª

	ÍÃ�ÆÇ#=®o4Z�Z�7��	ÍÃ

1��c~�{<#=7L1�pG;<=~�.

�Âª�ÍÃ1��c~�{<"CHB1~D

p; T�HB1;<�C.��ª	��^	

ABCx	Ø#Ò )Ç4<�7~qk~9h

¹M"C®o4ZBMBky\	H=$¤�M

70

神奈川県弁護士会　専門実務研究12号



¤.Ãk{!M%Ãk{!1KF¤Z�#ÎÌ

¤<IÉ74.Ì'Ö1Ö°1xB&5;.Ã

k{!M%Ãk{!1KF9ÆÇ#=Î¹4Q

�TC�I.�îbÌ¤>1Hk	Z�CB=$�
�
�������� Ãk{!Ãk{!Ãk{!Ãk{!����
� | �<�ß9.�&{?9´^bÌM¿q;<

=4.V&17�"Ó	�BC.�7�".>1

���Ñ�"70	�!=��1��^4/r

ÍÃñJê£�1+�p¦	a�"CÀî;<

=M 9.81éI;ZB�MBk.B�È=

ÀîJ1f�4|7	ã!s��CB=$8T

9.��^1{?4R�O	�~;<=���.

ã�OZ��1��^	#YZB��Ú1Àî

Z��;54{!
"M9Z�ZBM#=Dà

Ì���	^_�¤1;<=$�
� ´^bÌ;9.ÃöO	Ãk{!1��1f

�M"C9.��^��1f�.��^1gv

1f�.ñ%�~1f�.1�A4<=M�T

CB=4.�îbÌ1Ì;9.�M�9´^b

Ì1M�I;<=4.ñ	ABC9.Øx)Ç

4¤9�h¹MZ�ZBU�.f�M9ZIÉ

ZB$³��C.ÃkV.6/��Ñ�0	�

BC���1��^4/rÍÃñJê£�1+

�p¦	a�"CÀî;<=�8M4f�MZ

=$81ÀîJ1f�9.´^bÌ1B�È=

%�~1f�M¿q;9ZB$|}.%�~1

f�M"Cq1HkZ¤14¡±�TCB71

~Ô~;9ZB4.ÉZ�M¤.%�~1f�

M9�81��^9��ª1òB;9ZB�M

Bk`þ��K_!=)�;<=9?;<=4.

ÀîJ1f�1��	9.���^9<�7M"

C¤7B"7¤1;9ZB�MBk`þ��K

_!=)�	Z=9?;<=�=$�
� �	.àv�.Ãk{!;Ãk1V.6/�

�4Ñ�"CG=M.XYZ)ä~�joÍÃ

NO4w*�TCB7MBk��;<�C¤.

Àî;<=M�vZ!T�{!9®L�T=8

M	Z=��$h#=	.Ãk{!1��	9.N

Ow*1f�9¡±LÒ~/MZ=�>$�
� ¤�z©ÀîJ1f�4pI.{!4®L�

TZB��;<�C¤.894<T�89:;

µd4; =8M9�k�;¤ZB$�
�
ðððð���� %Ãk{!%Ãk{!%Ãk{!%Ãk{!����
� | �<	 ß9.´^ �<	 ß1Ô�^+M´^
�<�ß1�^��{!	cu#=¤1;<=$�
� | �<	ß�À��9,{�^��1��;<

I.´^ �<�ß	cu"CB=$�
� ¿À&�9B�È=Ô�^+;´^ �<	ß	
cu#=$�
� ¿À��.ð�.Ø�4|Õ;<=$�
� ¿À��9ã.Z�^<=��ÇM#={!

;<=$|}~�.Dà9.�^���#$	

®Ô"C.x�	ÍÃ[�~�ñõ"C³Õê

£�¬�	#=M1hµ	uvC 7Md��

TC�I��.8T�1DàÌ��ã]»"7¤

1M�v=$�
� ¿Àð�9.¿ß�À1Ã{{!M1KF	

·®4gh;<=4.h#=	.Ã{��<=

B9Ã{�^<=1��	.ÍÃ1NO4w*

; ZBM 	9.,{{!4; =8M�Ô

L=¤1;<I.´¸1p�1ã]»;<=M

Bv=$�
� ¿ÀØ�9ÍÃNO�w*1��1ÃöOZ

�!�:Ô;<=MB�TCB=$8T¤Dà

Ì�<�	^_�¤1;<=MBv=$�
� àv�.��ª1Lã4��,;<I.��

^0	��^1Ãk�"C¤ÍÃ�"7NO�

w#=1	6I=�^4�T=Û¦G4ZB8

M4ã�~�;<=4.���9.8T�;1

ì^	|�C.Ãu.Ãk{!1¡±¤JòC

#=8M¤�BM��T=<�$>1��	.Ø�

1%Ãk{!4¬�Z��	.Ãk�"7~�

M��C.>T�!;%Ãk{!1¡±; Z

�Z=¤1;9ZBM��T=4.Ãk�"7

MBk)�9.�Âª4�>1�^1Ãk�"

C¤ÍÃ�"7NO�w#=1	6I=�^4

�T=Û¦G4ZB8M4ã�~�M9yvC

BZ~�7M`þ�T=¬�J¤<Ik=7L.

/�~�%Ãk{!�#=A¤I;<T�.¦

17L1HkZ�AZÃk	ABC9·®�h

#=<	$�
�

71

神奈川県弁護士会　専門実務研究12号



&&&&���� �Âª	xL	Ø#Ò )Ç4<�7���Âª	xL	Ø#Ò )Ç4<�7���Âª	xL	Ø#Ò )Ç4<�7���Âª	xL	Ø#Ò )Ç4<�7������
� | �<�ß1:Ô9|Õ;<=4.��^	Ø

x)Ç1<=�Âª	9ÍÃ1��c~��T

=LÇ�®L=Ò ;9ZBMBk.<=®o.

/#1y\	^_�$"~".�îbÌ1Ì;

9.7Mv��^��1��	.>1��4�

Âª1x	Ø#Ò )Ç	H=¤1;<�7M

"C¤.��ª1Øx)Ç4h¹;9ZBU�.

{!4¬�MZ�C"�k7L.81HkZ:

ÔHB7M18M;<=(¤�M¤.ä	Û7

Hk	.{!	ABC.�Âª�ÍÃ1��c

~�{<#='-M"CuH_!=1;<T�.

81HkZ:Ô9<=®o/#1¤1;<=M

¤Bv=,$"~".7Mv�.�ÂªM��ª

îÎ	Øx)Ç4<=��Zq9.´^bÌÌ

;9��ª	Øx)Ç4<=7L{!; =4.

�îbÌ1Ì;9.��ª1Øx)Ç9Ü�T

?.�Âª	Øx)Ç4<=7L.{!; Z

B8M	Z�C"�k4P7"C>T;HB1

~.MBkÜÝ4ó=$81Þ	ABC.Ì�

�1�ã	HT�.81��.ÍÃ1{!M1

[�;�v�.�B	>1����^1x¶�

ÃÎO	��#Ò Åu	9Z�.���ªM�

Âª1B?T	¤Øx)Ç4ZB�M1`þD

®Ô4�T=8M¤<Ik=M18M;<=

(�Âª9ÍÃ1{!4¬�;<I.��ª9

5cLã�µd; ZB,$"~".����^

	H=89:;1�&	�BC9.µdLÒ9

®�"7�;(���ª	Øx)Ç4ZB�8M

�;9®L�TZB,.�~6E	H=«�4Z

�T=;<zk8M4Q��TCB=$81H

k	.ÍÃ{!�)*��M����^	H=

89:;M;9'-'Ó4ºZ=(�ª9�Â

ª4ÍÃ1��c~�{<�T=7L1¤1;

<I.Vª9�Âª4��ª	c#=x¶��

ñ#=7L1¤1;<=,8M~�.Øx)Ç

	[#=Dp¤ºZ=jPMZIk=M�ã�

TCB=<�$8T	c"C9.�Âª1Øx)Ç

M��ª1Øx)Ç�~�"C.��ª1Î4

� !T�{!; C.�Âª1Î4� !T

�{!; ZBMBk{F¤<Ik=1;9Z

B~M��TCB=$©V.��;q1Hk	

¸�TCÈ�~·N�T=$�
�
�������	
����	�������	
����	�������	
����	�������	
����	����

� ��	<=1÷fÝÜ�9.�R��

­ëª	.�<�Ýs1'³é1Kb�

¿� �� {� ��� Ù9;.�	·]"7$

8��1Kb�¿�9�8	sº×s

ÝZ¤1;<=~�.�¼;c=M	9

Ô��c(�¸�	ÕÔ�T7ºs�Ó

sDI��ù�Ä�,M#=Hk�	¦

Ý""7$"~".�4­`"7198

��c(p81½Ü¿DI��ù,	H

=¤1;<�7$UÌ1��.1~�1

ÍÃ{!1¡±9qkZ=~$�

��9�^�	�	�kHk	Ô��

c1¤1�­`; ZBM"C.1	c

"�^; ZBÓÓ&;pÉ"7���

��98��c	H=¤1�>1��

1	 !7M8z.19±Éò?.�	

õ
�UK	Ô��c	H=¤1� 

!=HkdL74.�9º½;9Z�.

~A.í�úsDs»�	F_�T7¤

1;<I�f	9LÅ4<=MB�C.

Ð-1±��p�7���

LMNOP

� 19.�	c".6/1���ÔLCÃk".

>1��K	�^4ZBM 9.ÍÃ�{!;

 =(| �<�ß,$8T�;M¿X.ÃA1pÉ
;ÃkMÃk��Ñ�V1{!1®�QQ�A

4=8M¤¬�;<=$�
� �7.�11	c#=pÉ9.���ª4>1

��1�^�<=#=®��ã.	QQ"7M

 �	r/#=¬�J4<=(| �<	ß�À�
�,$>k;<T�.%Ãk{!4¬�MZ=$

Z�.�1�^<=®�1QQ90��Ü�Z

B(�^��	é�?.�^�V1¤1¤c¢

MZ=,$P

QMNOP

� 19.�	c".6/1���ÔLCÃk"

CB=7L.��Ñ�V	Ãk{!�¡±; 

=$�9.f�M"C.�#;	gv"CB=�

¿�;�fO	9,�ÜÝ9ZB7L�.Ô��

72

神奈川県弁護士会　専門実務研究12号



c;9Z~�7MBk��^9.�/rÍÃñJ

ê£�1+�p¦	a�"CÀî�;<=M¡

±#=8M	Zzk(| �<� ß7�"Ó,$Ô
��cMBkdÔ4/rÍÃ�;$L=®��

�4­`"7�Î;1�c4Ô��cM~ÒC

�¿�1�fñJ`þ	q1HkZ���½v

=~Zq1ì)ä4y\�T.�>1��^4Í

Ã�j1NO1w*	w�Z���½v=~�

4Dp�T=8M	Z=M��T=<<$�
� �7.19.Ãk��1Ñ�� 7?	.�Ã

k�"C¤ÍÃNO�w*#=�^1Û¦G4

ZB8M4ã�~;<=�(| �<	ß�ÀØ�,
M"C%Ãk{!4¬�~ÜÝMZ=$>1�

�.19.µd
"M"C��9#;	8��

c;�¿��µ©�7L.Ãk�"C¤ÍÃN

O�w*#=�^1Û¦G4ZB8M9ã�~

;<=�M¡±"CB�8M	Zzk$8T	

c".�4Ãk4<T���4¬�;<�7Ó

1¡±�#=1;<T�.(`þ-9)�M"C,

f�MZ=<�$"~".Õà1�1Hk	.�f

9Ù,;<I>¤>¤��9ghZBM1¡±

9q1Hk	uHã!�T=~$�1¡±�}

�#T�.�Ô��c	H=�MBkº4<�7

8M9®LZ4�¤.>T9Ã�1àQ;<I.

ÍÃ	H=hd9��cP1�-�»	H=�

»��!CBZBK�f1�MBk¤1	�Y

ZBMBk¡±M¤�{�T=$>k;<T�.

µd
";<=��^1)�1�®MZ=M�

�T=<=$<=B9.�Ô��c	H=�MBk

14ÍÃ	H=hd;<�78M9®LAA.

>T4B�È=ã�O��	Mq�=MBk¡

±M¤�{�T=$>k;<T�.#;	^Z

�7�^�¤�C�ÍÃNO4w*�TCB=�

MBk(`þ-9)�M"C1,f�	uHã

!�T=M�{; =$�
� {}.�Àî;<=8M�M�ÍÃNO1w*�

9I¦�KF; =M�TCB=4.81)à

1��1Hk	Öª�{/	KF; =1~9

�þ>Ü¤<=<�$�
P

R!S(T8T�;q�I.``OZ
ê!�M

"CÃk{!4uHã!�TC�I.©V¤^

{O	Ãk{!4�B�T=8M	Z=M��

T=$"~".%Ãk{!1h¹4}��T7

8M	ÅB.©V9%Ãk{!�Z[#Ò �

�¤«vC�=9?;<=$Dà1iF� A

Ux	ZB4.��1µ�4q1Hk	�»"

CÈ�~	·®4gh;<=$�

(	
�D#$%,�
�
�ØÅ�ØÅ�ØÅ�ØÅ���� 
µ
µ
µ
µ�
����
ÕàÕàÕàÕà����

19.�~�.û�C¸�m�*�{

ÒñJ>1ÕH17L1 SÃ%(U

Ì�ÕH SÃ%�MBk$*MÕH 

SÃ%�JòC.UÌ�*��MBk$,

�.��� P?.�n ���� Ù9;Æ­#

=ÍÃ��j"7$°�°�4±�M

ÔL�T7$�
Z�.UÌ1ÕÜ9>TeT#í"

C�I.6�	[B"ZB¤1M#=$�
�

ÕÜ�ÕÜ�ÕÜ�ÕÜ�����
*�	ABC9.°�°�	.14

L��1�P	êI	^�ÎÌ	HI

£ #"�^k¤1M�®�T7$�
�9.°�R�	9.1	±�#=

*� ��� P?��P	�BC?ñ"

C.14BA;¤£ êT=N�	"

7$�
>"C.�9.1	c"C.��4

��"CB=8M�pÉ"7$�
>1V.°�°�	14£ ê=Á

�	.�1�P9��ª1<�	HI

,�".�PK1*ñJÕH SÃ%

9,C�~"C"��7$�
81��.19�	c"C*�1£

 #"�µd; =~$�7.�91	

c"C
µ³þ1nÌB�µd; =

~$�
�

ÕÜ�ÕÜ�ÕÜ�ÕÜ�����
±�4�}#=HI¤�	.´B~

73

神奈川県弁護士会　専門実務研究12号



�Òc1µêþò���	£ Ìc=

Ó15Q4Z�T7$19.~~=ÛÁ

"4Z�T78M~�./�ïÔ"C

B7Hk	î�4êTZBMyv=	

LI.�	c"C.�³þ�nÌk8M

9; ZB�.�
µß¹�Ã~�Z[

"Á"7B�M�Ò=Hk	Z�7$�
�9.ÍÃ�{!; =~$�
�7.�91	c"C89:;µd

; =~$�
�

ÕÜðÕÜðÕÜðÕÜð����
�411�P	Ç�#=ÎÌ;*�

�±�#=¤1M�®�T.>1V.�

~�1	c"C*� ��� P?4±��

T7$�
"~"Z4�.14±�é�.®"

7M8z.ÕH SÃ%1k�Ã{4

7!CB=8M4Dã"7$�
>8;.1~��	c"C>1Ó¡

vC.ÕH SÃ%1Ã{���#=

Hk	dL74.�9.|�1(�ÑG

Ú¤<I1	c#=�Å��)LC�

I.�7.��#=8M4�A;9ZB

 S;<�77L.� 1 S�Ä�C

¤ÕH9; =9?��.���9; 

ZB�MîØ"7$�
19ÍÃ�{!; =~$�
�7.19�	c"C89:;µd

; =~$�
�
ÕÜ&ÕÜ&ÕÜ&ÕÜ&����
�911�P�*��Ç�"C±�

#=7L	.BA¤��"CB=µc

ëªã	c"C.*�1µc�Ñ´"

7$ã	H=Çc4��".14±��

T7*��.®"7M8z.*1Ã{

4�8"C�I.û�C¸�mM"C

��; Z�Z�CB=8M4Dã"

7$>1åk��!7�4*×"7M

8z.ã4µc�P	¤¥)*�ß8

"78M	HI*4�8"78M4D

ã"7$�
ã9|�~�*Zq1û�C5Ò¸

�m�µc#=8M4"�"�<�7

M8z.p89�	HI�w	�Ï�

TCB74.©î1*�	ABC9.�

	H=�Ï4p8HI¤)-4��.

"~¤.>18M4�~�ã	c"C

¡v�TCBZ~�7$�
19�	c"Cq1HkZµd4;

 =~$�
����
�������� ÕÜ�	ABCÕÜ�	ABCÕÜ�	ABCÕÜ�	ABC����
(�,(�,(�,(�,)*pn1ÜÝ)*pn1ÜÝ)*pn1ÜÝ)*pn1ÜÝ����
´^Ì;9.�Ö�Â	ABC9.EÔ	H

�C.*w)*¤pn#=4(´^ <��ß�À,.
�îÌ;9.| �=�ß�À	HI)*pn0�

4ã]»�T.�Öé.EÔé�Ü�?.£#"

�;)*9pn"ZB8M4ã�~MZ�7<>$�
{¹;9.£#"4��"CBZB7L)*

pn9¢qC��?.��9��	*�1£ 

#"����B`!C�I.�7.�11³þ

nÌ��¤çè"ZB$�
�
�������� ÕÜÕÜÕÜÕÜ����	ABC	ABC	ABC	ABC����
(�,.ÔO(�,.ÔO(�,.ÔO(�,.ÔO�^�^�^�^<=	H=%Ãk{!<=	H=%Ãk{!<=	H=%Ãk{!<=	H=%Ãk{!����
| �<	ß�À��	HI.�^�<=#=®

�4ã.	QQ�TCB=��	9.6`Î	

{!Â45¢#=8M4ã]»�T7$�
{¹;9.14ß¹&;1(��¤�~!C

B=M¤yv=8M4; ..ÔOZ�^<=

M�;`þ; =~4ÜÝMZIk=({!	

ABC9.�&Å¤�a,$�
�
(�(�(�(�,.ÔO�^<=	H=89:;µd,.ÔO�^<=	H=89:;µd,.ÔO�^<=	H=89:;µd,.ÔO�^<=	H=89:;µd����
| <��ß�À��	HI..ÔO	�^�<

=#=®�4ã.	QQ�TCB=��	9.

6`Î9.�^	³�=89:;µdÂ�êÉ

#=8M4ã]»�T7$�
{¹	�BC.�M"C9.{!"7�;8

9:;µd#=8M¤.{!ò?	89:;µ

d�#=8M¤; =$�
Z�.�îÌ9{!�79��	H�C�^

74

神奈川県弁護士会　専門実務研究12号



µdÂ489:;µdÂ	n!#=MBkí�

�î�CBZB7L.{!ò?	�^	³�=

89:;µd�"7��	9.{}1�^µd

Â¤J�#=8M	Z=$H�C.´�	89

4
Ù�T=�;9.�^µd�#=8M¤¬

�;<=<�$�
�
ðððð���� ÕÜð	ABCÕÜð	ABCÕÜð	ABCÕÜð	ABC����
(�(�(�(�,,,,Ã{�^<=1®�QQÃ{�^<=1®�QQÃ{�^<=1®�QQÃ{�^<=1®�QQ����
Ã{1�^1<=®�4ã.	QQ�T7

��	ABC.| �<	ß�Àð�	HI.ó{
�!;9ÍÃ1NO4w*; ZB��	9.

6`Î9ÍÃ1,{�{!#=8M4; .�

7.¿ß�À��	HI.ó{�!;¤ÍÃ1

NO4w*; =��	9.Ã{{!"~; 

ZB$�
{¹;9.û�C¸�m�ÕH#=8M�N

O	"CÕH SÃ%��LC
µÍÃ��j

"CB=1;.Ã{1 S�7�8M	H�C

ÕH4; Z�ZT�.NO1w*92"�Z

=¤1M��°=�ÉZB$¤�M¤./r 

S4�A	 ~�­`; =¤1;<T�.N

O1w*4; ZBM�;9�vZBMBk`

þ¤¬�;<=$�
�7.Ã{1�^<=;<�C¤.,Ò1{

!4¬�Z��;<T�.�^	³�=89:

;�µd#=8M4; =(| �<	ß�Àð�.
<��ß�Àð�,$�
Z�.19�	c"C��µd¤; .>1�

^4%!T�³þÊòµd¤¬�;<=(V�,$�
�
&&&&���� ÕÜ&	ABCÕÜ&	ABCÕÜ&	ABCÕÜ&	ABC����
(�,ÍÃ�ô�x¶(�,ÍÃ�ô�x¶(�,ÍÃ�ô�x¶(�,ÍÃ�ô�x¶����
´^ ���ß1ÛÜ�,x¶	["C9.>1

ÌOJf	ABC���.�"B\u4�I�

c�TC 74.�îÌ;9.B�È=EÔé

½���ã.	�Ô".NOé4EÔé~�E

Ôé~�Ü�?.£ #�T7NOé4�Ö.

�f©9R�	["CÍÃ1K�	ô�"ZB

¤1;<=M 9.
¡9| �=	ßUÌ1ÍÃ
�ô�x¶��k8M4ã.	�T7$�
�ÒOZ��ÎÌM"C9.�?.���µ

dM"C.«Ù<=B9³Õé©9�6?1£

#"4µd; .B?T1`&	H=���d

L=~9µ¡	ëìÂ4<=${¹;<T�³

Õé1£#"�dL=8M4yv�T=(|

�=	ß�À,$"~".³Õ�9#;	¸P�T
;<�74.«Ù;¤S?cu; =HkZ�

�	9.�9.«Ù;¤1	�6/Z���¶

#¤1;9ZB8M4
ã; T�.19«Ù	

H=���<f8M9; ZB(¿À7�"Ó,$�
�7.�³þÊòµdÂ�^Ä#=8M¤;

 =(| �=�ß,$³þÊòµdÂ9.�µdÂ�

MBk��4ABCB=4.!*Â;<=8M

9´^ÌM¿X;<=$³þÊòµdÂ9.Í

Ã1Ã{{!M"C1J£��#=7L.>1

h¹9{!M¿X1�pGMZ�CB=$>T

Èv.
êM"C.��1Ãk�".��K	

��4ZBM 	9�ô�1í-	uq7³þ

Êòµd4; =(¿ß�À,$��	.��4

��1��(¿ß�À��,.ÕÜ�1Hk	�

4���<=#=®��ã.	QQ"CB=�

�(¿À��,.Ô�^+	Ö#=��(¿Àð�,.

���Ãk"C¤�^1Û¦G4ZB��(¿À

&�,	9%Ãk;³þÊòµd4; =$�
Êò��1�ÔÎÌ	ABC9.NOé1

(ÍÃ�ô�1ZBN�;1,a�1Õ¥Oþ

��	c"C�ô�4<=8M	H�Cí�Ê

ò"71~��Ô".>1����®�T7³

þò	�q=MBk.B�È=��OÊòÎÌ

	H�C�Ô�T=$"~".��O	9.q

1Hk	"CÊò#=þò��Ô#Ò ;<=

~MBkÞ;2"BDp���T=(�mË1

��	9.<=í-1�Ô`Ì4.í"CB=

;<zk4.EÖZmË1Hk	Êþ��1


ã4�LC12Z��	9.b( 	<>ß�ÖC
ô�#Ò ;<=,$�
¶	.ñ{!	ABC9.́ ^Ì1¤M;9.

��� ß1ÛÜ�,x¶1��1{!9.ÍÃ1
NO4w*�TZBMBkh¹4<�74.�

îÌ1Ì;9.| �=<ß;.Ãö1{!:Ô4
ô��T=8M	Z=7L.| �<�ß.�<	ß
1:Ô	|�C.���Ãk"7�;1Ãk{

!.<=B9����¤"�9Û¦G4ZBZ

75

神奈川県弁護士会　専門実務研究12号



q1)Ç4<T�.%Ãk{!�#=8M¤¬

�;<=$7�".Ãk{!1��	9.�ô

�4Àî;<T�{!#=8M9; ZB$�
�7.�89:;µdÂ	ABC9.´^Ì

;9.��� ß1ÛÜ�,x¶	^_�89:;
	ABC9.��1cí~�.B�È=Å´�

�1:;	é�T=1~.�^��1:;�;

®L�T=1~	ABC9uB4<�74.�

îÌ;9.| �=<ß	H�C.ÍÃ�ô�x¶
1ô�1�%	~~��?.Ãö1����^

1:Ô	H�Cµd#=8M; =8M�ã]

;:Ô"77L.Å´��	é�T?./#	

�^��1:;¤µd; =8MMZ�7��$�
ÕÜ1��.±��#Z��£#"�	�8

4¢q.>1jP.ÍÃ	ô�"ZBNOéM

Z�77L.19�	c"C.�³Õé1£#

"Ú1���dL=8M4; (| �=	 ß,.
Ãk�é�;	��4Z�TZ!T�.�³þ

Êò�µd#=8M4; =(| �=�ß�À,$
��	.ñ{!�#=8M¤; (7�".�

ô�4Àî;<=M�T7��	9Ãk{!9

; ZB$| �<� ß�À7�"Ó,.{!Â4
5¢#T�.��^	³�=89:;¤µd;

 =(| <��ß 	À,$�
8T���16�1[�	ABC9.E	³

þÊòM89:;¤"�9{!1[�	ABC

9ÜÝ4<=$P�¯Æ1&5;9.³þÊò

µdÂ1^Ä9��^1���µd#=Â�(�

^1��	³�=891:;�µd#=Â��

�f$,ñJÍÃ1{!�#=Â��<=#=Ó

1®�QQM¿0	"Z!T��Z�ZBMB

kÆ4Z[�T74.jo.| �=<ß9.��

ñJ³þÊòµdÂ1^Ä989:;ñJ{!

Â1^Ä�-cZBM:Ô#=	L�7$"~

".¿ß1Ì;¤.³þÊòµdÂ9!*Â;

<=U�.Ã-^Ä#T�.Õ¥O	³þ9Ê

ò�TC"�k7L.w4C89:;µdÂ�

{!Â�^Ä#=8M9Î�TZBMBkí�

¤<=$"~".àv�.ÕÜ&1��	.1

9./�9.�M1ÍÃ9ÆÇ"7²k4�B

Myv.�81���aÆ"C <�� Ù91³þ

Êò�dL74.�9 	�� Ù9í-1Êò	"

~Z�ZBMO�Z~�7��	9.19³þ

Êò�< �LC.{!1h¹��7#��	

9{!Â�^Ä#=8M¤; =M{#=Ò 

;<=$�7.�9 <�� Ù91³þÊò	uq

74.û�C¸�m1ÕH1gT�)ë:�1

3�Zq1jP.1	 ��� Ù91éë8~4¢

q7��	9.³þÊò11�	>T�189

1:;�µd#=8M¤-c�TZBM{#=

Ò ;<zk$�
Z�.�Ø1Â�	ABC9.| �==ß	H

I.µ¡4�ô��É�70~��'UK	


¡	pÉ"Z!T�Â��~k(7�".R�

�6ñJÂ�1�ô�	ABC9¿ß1ô�c

¢~�9!x�TC�I.Ãö1çè0���

	_#=Þ	·®�h#=,$�
�

(�,�^Ù/ª1ÜÝ(�,�^Ù/ª1ÜÝ(�,�^Ù/ª1ÜÝ(�,�^Ù/ª1ÜÝ����
�îÌ	�!=����^x¶9>¤>¤

�~x¶¡�	K�ZB8M4ã.	�T77

L.��^Ù/ª1*®D�~�MBkI¦LÒ

4�îÌ1Ì;9�hZ¤1MZ=$�^Ù/

ª1ÜÝ9.�����^1�%�Dp#=M

	�^Ù/ª1�^+��q1Hk	pG¦f

~MBkÜÝ({Ó��^1.Ô÷Ám,M.

�����^4®L�T7��	.| <��ß�
À7�"Ó1�x)Ç4�¸#=~qk~�D

p#=M	�^Ù/ª1�^+��q1Hk	

`þ#=~MBkÜÝ(�x÷Ám,	{ç�

T=��$�
{¹;9.�,ÍÃ�.��ª	H=Çc4

ÔÔ.Ô��TCB71~.�,¤¥)*4ã

1·®	HI�!�T7¤1;<=1~.ð,

�1ã	c#=�ã	�S?ZÞ4Z~�7~

�~Zq1¥Þ~�.�>¤>¤ã1�^+�

��1����^M"C`þ; =~qk~.

��84ã1�^+�	H=¤1;<=8M�.

�ÍÃ ñJê£�1+�p¦	a�"C��

ª1xL	Ø#=8M4; ZB)Ç�(| <��
ß�À7�"Ó ,	H=¤1M`þ; =~

�~�Z[#=8M	Z=$�
(�â�ÃD#$%,�

�

76

神奈川県弁護士会　専門実務研究12号



�� � i�D � <� 'ú� �� �bi 	< �ú�
���5Ú$�

	� ��D�î&'ð� 	<�b� 	�� <��5Ú$�
�� �{�RS �>�Dð5$¡¥Oß�Þ1{®	

ABC.�Òà1Z[¤�LC{�RS �>�D
+N�	5�a$�

<� �{�RS �>�Dð5$¡¥Oß�Þ1{®	

ABC.�Òà1Z[¤�LC{�RS �>�D
+N�	5�a$�

�� �{�RS =��D&5�
=� � iD)*d' �	 � 	� �bi <� � �	 �

		��5�
�� � iD � <� '°� �� �bi 	< � �� �

��>�5�
>� ��D�îR'+� ���b� 	�� �	��5�
�� � iD � <> ' �	 � �< �bi 	� � �� �

��>=5�
���{�RS =��D	<5�
���������bÌ�îÜÝEF�����

� { � R S �= 1 � 	 [ # = g Æ �

$��-DCC///;��2;#�;2-C���� ��C����	�=��;-�(�
�	��°UÌ����)* �Ì ' �� � �Ì �(�

� �,°)�¢��´B�y�5�£$

$��-DCC///;%$�#���;#�;2-C��� �� �C����G!��#
���!�;�%(C$���C!��#���!�C���<��		��=���>
���;$���

���{�RS ¹Ì�D�� 5$�
�§�K��Ã��Âª³uÂ.�9^+êçÂ.

,
Ú�LÇMî� ¨¨ �Ø�(���¸ ',��

5$�
���{�RS ¹Ì�D�� 5$�
�¨�bÛ­�ªbÌ(�ÂÌ,�îÌ1Ih«(À

)Ì�D���¹ ',�§§ 5$�
����KD{�RS ¹Ì�D�� 5$�
�>��ôÏõD�«X�ÈDû��X�,
	[

#=bÌ�îMþZÍ[1��cu�þÌ

���� �(���¸ ',§Ì 5$�
����{�£DP
�ãD���Dö@NÅ4��

ÂÌ�îMþZ���1���þÌ ���§ �

(���§ ',�� 5¢P
£$�
��� 	�D±2�1D6¡@���� 1�s�~

�ë¢�î�ÂÌ1,Òù�þÌ ��¹� �

(���¹ ',�� 5»±2�¼$�
	���KD{�RS ¹Ì�D�� 5$�
��� 	²~D�ÊþÌ ��¹� � �Ì 5»6¡¼$�
	�� 	��,
Õ,
®�1ã.J1.,�

i?ºfÝ �¸�� �(���¹ ',�Ì 5$�
�§�� ��� î!��°UÌ�����°°)�

���¹ 'Ø� �¨ �� �� ��5¢��´B�y

�Ø�£$�
	�� 	D�Êi?ºfÝ �¸�� � �� 5$�
	=��ô²~D�ÊþÌ ���� � ¸� 51jÈQ �k

9.æ­þ�)ë17L	Ä�#=~qk~

(RþÄ�,	ABC.Ä�"ZB1;<T

�.| §¨¸ ß1 �� 1¡��ª1äågv�

�9ZB8M�Q�#=$��#T�.Rþ

Ä�4)ëNO;<=Z�.¿ß1äågv

��4<=8M	Z=$�
	��bÛD�ÊªbÌ(�ÂÌ,�îÌ1Ih«
�§¹ 5$�

	>� 	²~D�ÊþÌ ��¹� � �¹ 5D�� 5»±
2�¼$�

	��Kö£¤��ÂÌ�îV1þZ���þD
�¸�¹ �¢���¹ '£�5$�

��� 	D�Êi?ºfÝ �¸�� � �¨ 5$�
��� 	²~D�ÊþÌ ��¹� � �� 51°\.�
HJKö£¤��ÂÌ�îV1þZ���þ

D �¸�¹ �¢���¹ '£�5��a$�
����ô²~D�ÊþÌ ���� � §¨ 5.{�� ÌÌ

î�°°)� ¸� 5¢¥ôÆM[�Ð5�£$�
���]��9pqS�o~��¤��T=M�

�T=$�
�<�/#Z4�810�	ô��T=19´^

Ì;<=4.<��;�ã�1)àZ1;.

�{)à�1�îÌ1ô�9<IÉZB�M

Bkìd�9ì�¦1kv.ÍÅ	��îÌ

;qk��=~�MBkÞ1GyvCB7�

 7B$�7����!=7LÑ�GH9y

\"CBZB$8T�1Þ	ABC9¶1)

à¤¿X;<=$�
��� iD � �= ' �� � 	� �bi �� � �� �

	���5.iD � <�'�� 	��bi 		�
�� 	>�5Ú$�

�=�81Þ	[B"C.åìæÍÃ	�!=Å´

[��n1Ì�4.�îÌ1Ì;9q1Hk

	uHã!�T=1~ÜÝMZ=${}9.

åìæ1{?;ã]»�T=Ò ;<I.P

�\Þ}�1&5;9>1Þ¤Z[�T7

4.jo.íÌ»9Ûc�T7$>k#=M.

Å´[��n1DàÌ�9.�îbÌ1Ì;

¤�mËåìæ1{!Â	ABC1EF1

DàÌ�1'é�êM"CuH_!�T=

Ò Z1~.<=B9.| �<��1Ãk{!
1P1ÀîJ1f�	Üþ�T=Ò ¤1

Z1~.�79| �<	ß�ÀØ�1ÜÝMZ
=1~9.©V1{®	�4�TCB=MB

v=$�
���{�RS ���ðD�<51�ã	HT�.�Í
ÃNO4w*; ZB���HI¤.�Àî;

9ZB���1Î4�BM�TCB=$�
�>�8T9.�ÍÃNO9w*�TCB=1;{
!Â95¢"ZB�MBk��ª1f�9¡

±LÒ~/MZ=MBk®o;<I.�ÍÃ

NO¤w*�TCB=8M�".>1 1)

���������������������������������������������������

77

神奈川県弁護士会　専門実務研究12号



���������������������������������������������������������������������������������
ä~�¤��^9Àî;<=�MBk¡±L

Ò9,�ÜÝ9ZB$>1®o;9.�Àî�

MBkI¦¤�ÍÃNOw*�MBkI¦¤

6�	Ù�"<k¤1;<=MBk8M¤

; Hk$�
����D�î ��' ��� 	��biØ� ��� �=�
5Ú$�

<���Ì�4��1��^	H=ÍÃ1{!�®

L='®9.ÍÃ1h��Z#��1�^4

ZB7L	.rÍÃ�Z"7NO�w#=8

M4; ZB�����#=7L�(�KDi

D � �=' ��� 	��,$�
<��{!�dL=øM"C9.����9ã ;

<=M��CBC¤.CD;ukMZ=M.

)�®Ô;ã M�;9BvZ~�7M"

C{!4�Ô�T=ºf¼¤<Ik=$�
<	�¤�M¤.��O	9.%Ãk{!4¬�Z
��;¤.<vCÃk�"7��	9.iV

�;Ãk{!;^�14Op;<zk$�7.

h¹O	¤.�ÍÃNO4w*; ZB���

HI¤�Àî;9ZB���1Î4�BM�

TCB=7L.Ãk��4��"C.Ãk{

!Â45¢"7��	<vC%Ãk{!�

¡±#=��9ZBMBv=$7�".©V

9.Ãk{!�ëì#T�.g?Àî;<�

7~qk~MBkÀîJ1f�4ÜÝMZ

Ik=8M	9·®�h#=$�
<��{�RS ���ðD�<���5$�
<<�ÀîJ1f�¤DàÌ�	^_�¤1;<
I.�KDiD � <�'�� 	��Zq�~�

�

�
�v=M.�ÍÃNO1w*�MBk¥Þ~�

1ÀîJ(§4ò�.w�Z���½vZB

8M,1`þ	Z=M��T=({�RS� ��
�ðD�<5,$�

<��%Ãk{!1�gMZ=�ÍÃNO1�w*
4ã�~�MBkh¹9:yOh¹M�{�

T=$�
<=� 14Ãk{!�ë©���	¤.�ÀîJ�1
f�1�	�481HkZ¡±�#=8M

9yv�T=$�
<��Ãk{!9; =(��^4Àî;9ZB,

4.%Ãk{!9; ZB(ÍÃNO9w*

; =,��4<=M�T=4.{¹1Hk

Z)à1��.{!4®L�T=~qk~1

^�9Ãk�Ñ7~qk~;� ����

ZBHk	¤�v=$�
<>�8T	c"C.<��ß�ÀM1}�J1¥Þ
~�.�Öé4EÔ"7V	è~D8!"7

��	9��ª9�������ZBM#

=í�¤<=(ö{­��ÍÃx¶Ì1�î�

¨0 =>�Ø�(	��=',�	=�5.Pâ�©
ªÍÃÌ«(�67D	��� ',��� 5UÌ,$�

<��bÛ­�ª|�Â�\ª«(Åö+D	���,
<>	5UÌ$�

���7�".g²:;;9Z�.�^	³�=8

9:;�dL=��	9.| <��ß�À1ô
�4<=7L.¿ß1h¹��7#gh4<

=$�
���bÛD�ÊªbÌ(�ÂÌ,�îÌ1Ih«

=>5UÌ$�

78

神奈川県弁護士会　専門実務研究12号


